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INAUGURAL COUNCIL MEETING

WESTLAND

DISTRICT COUNCIL |

INAUGURAL MEETING OF THE WESTLAND DISTRICT COUNCIL, TO BE
HELD IN THE COUNCIL CHAMBERS, 36 WELD STREET, HOKITIKA ON
TUESDAY 25 OCTOBER 2016 COMMENCING AT 1.00 PM

Tanya Winter
Chief Executive 18 October 2016

COUNCIL VISION

Westland District Council will facilitate the development of communities within its district through
delivery of sound infrastructure, policy and regulation.

This will be achieved by:
e Involving the community and stakeholders.
e  Delivering core services that meet community expectations and demonstrate value and quality.

e  Proudly promoting, protecting and leveraging our historic, environmental, cultural and natural
resource base to enhance lifestyle and opportunity for future generations.

Purpose:

The Council is required to give effect to the purpose of local government as prescribed by section 10 of
the Local Government Act 2002. That purpose is:

(a) To enable democratic local decision-making and action, by and on behalf of, communities; and

(b) To meet the current and future needs of communities for good-quality local infrastructure, local
public services, and performance of regulatory functions in a way that is most cost-effective for
households and businesses
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STATUTORY BUSINESS:

1.1  Present and Apologies.

1.2 Declaration by His Worship The Mavor.

1.3 Short Address by His Worship The Mavor.

14 Declaration by Councillors.

1.5 Short Address by Individual Councillors.

1.6 Appointment of Deputy Mavor.

1.7  Council Meeting Schedule for the remainder of 2016. (Pages 4-6)
1.8  Legislative Advice to the incoming Council. (Pages 7-19)

Date of Extraordinary Council Meeting
Monday 31 October 2016
commencing at 1.30 pm
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Report

WESTLAND'

DISTRICT COUNCIL |

DATE: 25 October 2016
TO: Mayor and Councillors
FROM: Chief Executive

COUNCIL MEETING SCHEDULE FOR THE REMAINDER OF 2016

1 SUMMARY

1.1  The purpose of this report is to adopt a schedule of Council meetings for the
remainder of 2016.

1.2 Thisissue arises from a requirement in the Local Government Act 2002 to determine
the date of the first ordinary meeting of Council at the Inaugural Council Meeting.

1.3 Council seeks to meet its obligations under the Local Government Act 2002 and the
achievement of the District Vision adopted by Council as part of the Long Term

Plan 2015-25. These are stated on Page 2 of this agenda.

1.4  This report concludes by recommending that Council adopt the meeting schedule
attached as Appendix 1.

2 BACKGROUND
21  Under the Local Government Act 2002 Council is required at their inaugural
meeting to fix the date and time of the first meeting of the local authority, or adopt
a schedule of meetings.
22 In the last triennium Council was meeting monthly, and the attached meeting

schedule proposes that this arrangement be continued at least for the remainder of
2016 and until a committee structure is confirmed.

3. CURRENT SITUATION
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3.1 In accordance with the LGA 2002 Council must at the minimum determine the date
for the first Ordinary Council meeting. It is proposed that this be the 24 November
2016.

4. OPTIONS

41  Adopt the schedule of meetings for the remainder of 2016 as attached in Appendix
1.

4.2 Amend the schedule.
5. SIGNIFICANCE AND ENGAGEMENT

51  This matter is administrative and is therefore in accordance with Council’s Policy
on Significance and Engagement is assessed as being of low significance.

5.2 No consultation is required on this decision.
6. ASSESSMENT OF OPTIONS (INCLUDING FINANCIAL IMPLICATIONS)

6.1  The Extraordinary meeting on the 31 October 2016 must be confirmed. This is when
the Annual Report for 2015-2016 will be adopted by Council and it is the statutory
deadline for this.

6.2  Changing the rest of the schedule will mean that Council needs to confirm
alternative dates for meetings. This will need to be done immediately so that diaries
can be amended and the public notified.

7. PREFERRED OPTION(S) AND REASONS

7.1  The preferred option is to adopt the schedule as it is. This will mean that the public
can be advised of the meeting schedule, and elected members and staff are able to
plan their workloads accordingly.

8. RECOMMENDATION(S)
A)  THAT Council adopt the schedule of meetings for the remainder of 2016 as attached

in Appendix 1.

Tanya Winter
Chief Executive

Appendix1:  Meeting Schedule for 2016

Council Triennial Agenda - 25.10.16 Page -5



Appendix 1

Meeting Schedule for 2016

31 October Extraordinary Council Meeting to adopt the 2015-2016 Annual Report  1.30 pm
24 November Council Meeting 9.00 am
22 December Council Meeting 9.00 am
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RePOTt WESTLAND

DISTRICT COUNCIL |

DATE: 25 October 2016
TO: Mayor and Councillors
FROM: Chief Executive

LEGISLATIVE ADVICE TO THE INCOMING COUNCIL

1.0 SUMMARY

1.1  The purpose of this report is to provide the Council with an overview of key
legislation that you need to be aware of and have an understanding of in
your role as an elected member.

1.2 This issue arises from a legislative requirement to ensure that at the
inaugural Council meeting elected members are aware of the statutory
framework that they will operate in.

1.3  Council seeks to meet its obligations under the Local Government Act 2002
and the achievement of the District Vision adopted by Council as part of the
Long Term Plan 2015-25. These are stated on Page 2 of this agenda.

1.4 This report concludes by recommending that Council receives this report.

20 BACKGROUND

2.1  There are certain legal provisions which elected members must be aware of
to avoid a risk of disqualification from office. There is also a requirement to
have these brought to members attention at the Inaugural meeting of the
Council under Clause 21 (5) of Schedule 7 of the Local Government Act 2002.

2.2 A range of information (or links to it) will be provided to elected members in
their induction packs which cover this material in more depth including:

o Elected Members’ Governance Handbook 2016 - Local Government New
Zealand publication (to be provided)

e Code of Conduct

e Guidance for members of local authorities about the Local Authorities
(Members' Interests) Act 1968
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3.0

4.0

5.0

2.3

24

e Managing conflicts of interest: guidance for public entities

The in-house induction during November and December 2016 will also cover
in detail the roles and responsibilities of elected members, the Code of
Conduct and decision-making, engagement and consultation processes
under the Local Government Act 2002.

This in-house training, combined with the Mayor and Councillor training
courses run by Local Government NZ in October and December will set the
legislative framework within which the Council works and provide an
understanding of the roles and responsibilities of an elected member.

CURRENT SITUATION

3.1

3.2

3.3

34

Council members took up office when the public declaration was made after
the triennial local body elections on 8 October 2016.

This report fulfils the requirements of Clause 21 (5) of Schedule 7 of the Local
Government Act 2002 by providing information on the following legislation:

Local Government Official Information and Meetings Act 1987
Local Authority (Members' Interests) Act 1968

Crimes Act 1961 - Sections 99, 105 and 105A

. Secret Commissions Act 1910

o Financial Markets Conduct Act 2013

It also provides information on other pieces of key legislation:

Local Government Act 2002

o Protected Disclosures Act 2000
Public Records Act 2005

Health and Safety at Work Act 2015

A summary of the above legislation is provided in Appendix 1.

OPTIONS

4.1

There are no options. Council is being asked to receive the information only.

SIGNIFICANCE AND ENGAGEMENT

51

This matter is administrative and is therefore in accordance with Council’s
Policy on Significance and Engagement is assessed as being of low
significance.

Council Triennial Agenda - 25.10.16 Page - 8


http://www.oag.govt.nz/2007/conflicts-public-entities
http://www.legislation.govt.nz/act/public/1987/0174/latest/DLM122242.html?src=qs
http://www.legislation.govt.nz/act/public/1968/0147/latest/DLM390003.html?src=qs
http://www.legislation.govt.nz/act/public/1961/0043/latest/DLM327382.html?src=qs
http://www.legislation.govt.nz/act/public/1961/0043/latest/DLM327382.html?src=qs
http://www.legislation.govt.nz/act/public/1910/0040/latest/DLM177643.html?src=qs
http://www.legislation.govt.nz/act/public/2013/0069/latest/DLM4090578.html?search=sw_096be8ed8132e50b_inaugural+meeting_25_se&p=1%20-%20DLM4090503
http://www.legislation.govt.nz/act/public/2013/0069/latest/DLM4090578.html?search=sw_096be8ed8132e50b_inaugural+meeting_25_se&p=1%20-%20DLM4090503
http://www.legislation.govt.nz/act/public/2002/0084/latest/DLM170873.html#DLM175643
http://www.legislation.govt.nz/act/public/2002/0084/latest/DLM170873.html#DLM175643
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http://www.legislation.govt.nz/act/public/2000/0007/latest/DLM53466.html?src=qs
http://www.legislation.govt.nz/act/public/2005/0040/latest/DLM345529.html
http://www.legislation.govt.nz/act/public/2005/0040/latest/DLM345529.html
http://www.legislation.govt.nz/act/public/2015/0070/latest/whole.html
http://www.legislation.govt.nz/act/public/2015/0070/latest/whole.html

5.2 No consultation is required this decision.
6.0 RECOMMENDATION

A)  THAT the report ‘Legislative Advice to the Incoming Council” be received.

Tanya Winter
Chief Executive

Appendix 1: Summary of legislation
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APPENDIX 1: SUMMARY OF LEGISLATION

1 LOCAL GOVERNMENT ACT 2002

The Local Government Act 2002 spells out local government’s purpose, its general
powers, its specific by-law making powers and the principles and processes that
councils must abide by when making decisions.

The Local Government Act 2002 is based on the principle of general competency,
which enables a council to do whatever is necessary to fulfil its role. Within this
framework, there is a considerable degree of flexibility in deciding what activities
are undertaken and how they are carried out. It states that the overall role of the
Council is to ensure democratic local decision-making and action by, and on behalf
of, communities.

The purpose of local government is defined in section 10 of the LGA 2002 and
states

“The purpose of local government is:

(a) To enable democratic local decision-making and action by, and on behalf of,
communities; and

(b) To meet the current and future needs of communities for good-quality local
infrastructure, local public services, and performance of regulatory functions in a way
that is most cost-effective for households and businesses.”

Good-quality is defined as “efficient, effective and appropriate to present and anticipated
future circumstances”.

As elected Council representatives you are responsible for making key policy
decisions that guide our activities and provide the direction for our District’s
future. Westland District Council carries out a number of functions, responsibilities
and activities which include:

e Constructing, managing and maintaining local infrastructure on behalf of the
community. This infrastructure includes: roads, water supply, sewage
disposal, refuse collection and disposal, and stormwater drainage.

e Providing and maintaining community facilities and assets which include:
parks and gardens, library, community halls, museum, cemeteries, swimming
pools, and public toilets.

e Planning for the future needs of the district.
¢ Managing the environment for present and future residents.

e Undertaking a regulatory role to ensure that residents have a safe, desirable
and healthy environment in which to live.
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e Advocacy on behalf of the local community with central government, other
local authorities and other agencies.

e Promoting and facilitating development of the district that will benefit
residents, and providing a visitor information service.

LOCAL GOVERNMENT OFFICIAL INFORMATION AND MEETINGS ACT
1987 (LGOIMA)

LGOIMA provides for all local government activities to take place in an open and
transparent environment. It also specifies that, generally, all information held by a
local authority in any form should be available to the public. The purpose of
LGOIMA is to enable more effective participation by the public in the actions and
decisions of local authorities and to promote the accountability of local authority
members and officials with a view to enhancing respect for the law and promote
good local government in New Zealand.

There are two aspects to this Act:

e Access to Local Authority Information; and
e Local Authority meetings

A brief overview of these provisions is provided in the following paragraphs.

21  Access to Local Authority Information

Generally, all information held by a local authority in any form should be
available to the public. However, LGOIMA does provide that certain
material does not constitute “information” for the purposes of the Act. This
includes library or museum material, information acquired solely for
reference or exhibition purposes, information held by the Council as agent
for the purpose of safe custody and correspondence with the Ombudsman
relating to a matter under investigation by that office.

It also sets out certain reasons that a Council might rely on to withhold
particular information, such as the protection of privacy, commercial
advantage, protection of negotiations, and the like.

LGOIMA provides for anyone to have the right to request information held
by the Council and that if any such request is refused the applicant has the
right of appeal to the Ombudsman. The Ombudsman will then consider the
request; the nature and content of the information concerned and the
grounds relied on for refusing to provide it. If the Ombudsman believes that
some or all of the information should be released, they will recommend a
course of action to the Council. It is then up to the Council to decide what to
do. The Council’s decision is reviewable by the High Court.

Another requirement of the Act is that Council publish a document
outlining its functions and giving a general description of the information
held by it. This material is published through the Local Governance
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Statement which is required to be updated within six months following each
election. The Local Governance Statement is publicly available on the
Council’'s website however it will need to be updated following the
Council’s decision on its governance structure for 2016-19.

LGOIMA specifically provides that there will be no liability on Councillors
for any information released in good faith under the legislation. It should be
noted however that the Privacy Act places strict limitations on Council in
respect of the release of information relating to private individuals and this
must be seen as curtailing the general rule.

Under LGOIMA the authority to make decisions regarding whether
information should be released is delegated to the Chief Executive.

As a general rule, any information contained in the open section of any
agenda (e.g. the white pages that are not headed “confidential”) is already
in the public domain. Any information marked “public excluded” or
“confidential” (e.g. the pink pages) should not be released or discussed
outside the meeting concerned. If, as an elected member, you are asked to
provide any such information to a third party you should refer the request
to either myself or to the Group Manager responsible for the report. Should
an elected member release confidential information and should the Council
suffer any loss as a result, the member may become personally liable for the
Council’s loss if it can be shown that the member was not acting in good
faith.

2.2 Local Authority Meetings

LGOIMA provides that all meetings of Council, which includes meetings of
its committees, shall be open to the public unless certain specified reasons
can be satisfied for excluding them.

These reasons are basically the same as for withholding information and are
set out within Section 48 of the Act. It is necessary for the meeting to be
satisfied that any one or more of these reasons exist before the public is
excluded. Staff will provide guidance and suggestions where it may be
considered to be appropriate for the Council or for one of its committees to
meet with the public excluded.

LGOIMA also enables the Mayor (or Chairperson in the case of committees)
to introduce an item that is not on the agenda as long as there is a clear
reason why the item is not on the agenda and why it cannot wait until the
next meeting. A formal resolution, including reasons must then be passed
to receive and consider the item. This relates to major and urgent matters
only. The Council is still subject to the requirements of the decision making
processes as set out in the Local Government Act 2002. LGOIMA states that
in terms of minor matters, no resolution, decision or recommendation may
be made in respect of that item except to refer it to a subsequent meeting of
the local authority for further discussion. This requirement is not intended
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to make the decision making process any more difficult or protracted than
necessary but to ensure transparency.

Agendas for Council and Committee meetings have to be made available to
the public two clear working days before the day of the meeting. The
agendas are published on the Council website www.westlanddc.govt.nz.
Copies of agendas are also available from the council office and public
library.

Other provisions of the LGOIMA require meetings to be publicly notified
and provide that any matter including defamatory matter published in any
agenda, or oral statements made at any meeting are privileged unless proven
to have been made with malice.

3 LOCAL AUTHORITY (MEMBERS' INTERESTS) ACT 1968

The Local Authority (Members’ Interests) Act 1968 helps to protect the integrity of
local authority decision-making by ensuring that Councillors are not affected by
personal motives when they participate in Council decision-making and cannot
use their position to obtain preferential access to contracts.

This Act deals with two forms of “interest”, pecuniary interest and non-pecuniary
interest.

3.1  Pecuniary Interest
The two specific rules in the Act are that members cannot:

1. Enter into contracts with their local authority worth more than $25,000
(including GST) in a financial year unless the Auditor-General approves
the contracts (referred to as the contracting rule). Breach of this rule
results in automatic disqualification from office; and

2. Participate in matters before the Council in which they have a pecuniary
interest, other than an interest in common with the public (referred to as
the participation rule). Breach of this rule is a criminal offence and
conviction results in automatic disqualification from office

A pecuniary interest is one that involves money. This could be direct or
indirect. It is sometimes difficult to decide whether an interest in a
particular matter is pecuniary or some other kind. It is always the
responsibility of elected members to make this decision, to declare any
interest when appropriate and to ensure that as an elected member you
comply with the Act’s requirements at all times.

The Act generally provides that no person shall be capable of being a
member of Council if that person is concerned or interested in any contracts
with the Council where the total payments made by the Council in respect
of such contracts exceeds $25,000 in any one financial year. The Act also
provides that an “interest” exists where a member’s spouse is involved
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and/or where a member or their spouse is a major shareholder or have
control or management of a company which contracts with Council or
where the company has a pecuniary interest in the decision. It may also
apply where your family trust has a contract with the Council. The Act does
provide that on application to it the Office of the Auditor General may give
specific approval to a member being concerned or interested in a particular
contract, in which case the provisions of the Act will not disqualify the
Councillor from remaining in office. The approval needs be gained before
the contract concerned is entered into.

The Act also requires that a member shall not vote or take part in the
discussion of any matter in which he/she has any pecuniary interest, other
than an interest in common with the public. Though not an absolute
requirement of the Act, the Council’s Standing Orders require that, where a
member declares an interest in the issue being debated, the member must
withdraw from the Council Chambers. This interest is required to be
declared by the member and is noted in the minutes.

The Office of the Auditor General is the agency, which oversees this
legislation and it also has the responsibility and power to institute
proceedings against any member. The Act does not define pecuniary
interest, however the Office of the Auditor-General uses the following test:

“Whether, if the matter were dealt with in a particular way, discussing or voting on
that matter could reasonably give rise to an expectation of a gain or loss of money
for the member concerned.”

In deciding whether you have a pecuniary interest you should consider the
following factors:

e What is the nature of the decision being made?

e Do I have a financial interest in that decision — do I have a reasonable
expectation of gain or loss of money as a result of making that
decision?

e Is my financial interest one that is in common with the public?

e Do any of the exceptions in the Act apply to me?

e Could I apply to the Auditor-General for approval to participate?

Further guidance is provided in the booklet “Guidance for members of local
authorities about the Local Authorities (Members’ Interests) Act 1968” - the
website link is included in this report. It is important that you pay particular
attention to the contents of this document as this is one of the few areas of
the Council’s business where staff do not set out to provide pro-active
advice and members are personally liable for compliance with the
provisions of this Act.
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3.2 Non-pecuniary interest

Non-pecuniary interest is any interest the member may have in an issue that
does not involve money. A common term for this is “bias”. Rules about bias
operate not only to ensure that there is no actual bias, but also so there is no
appearance or possibility of bias. The principle is that justice should not
only be done, but it should be seen to be done. Bias may be exhibited
where:-

e By their statements or conduct a member may indicate that they have
predetermined the matter before hearing or considering all of the
relevant information on it (including the Council’s debate); or

e The member has a close relationship with an individual or organisation
affected by the matter.

Non-pecuniary interest is a difficult issue as it often involves matters of
perception and degree. The question you need to consider, drawn from case
law, is:

“Is there, to a reasonable, fair-minded and informed observer, a real indication of bias
on the part of a member of the decision making body, in the sense that they might
unfairly regard with favour (or disfavour) the case of a party to the issue under
consideration?”

If there is, the member should declare their interest and withdraw from the
debate. The law about bias does not put you at risk of personal liability.
Instead, the validity of the Council’s decision could be at risk. The need for
public confidence in the decision-making process is paramount and
perception can be an important factor.

Again the document provided by Office of the Auditor General provides
some excellent advice and information on this issue. General guidance is if
you feel that you may have an “interest” in any matter before the Council or
a Committee of which you are a member then you should discuss the issue
with your lawyer (at no cost to the Council), the Mayor, the Committee Chair
or CE before the meeting. While this will not relieve you of your obligations
under the Act it will provide you with some independent guidance.

The Council has adopted the recommendation of the Office of the Controller
and Auditor General and has asked all elected members to make a written
declaration of their personal and financial interests that may at times conflict
with their role as an elected member. This information will be kept in a
"Register of Interests". The Register of Interests is a document that is made
available for public inspection upon request. Members are responsible for
keeping their written declarations up to date at all times. In addition
Members will be reminded on an annual basis to update their declaration.
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CRIMES ACT 1961: SECTIONS 99, 105 & 105A

Under this Act it is unlawful for an elected member (or officer) to:

e Accept or solicit for themselves (or anyone else) any gift or reward for acting
or not acting in relation to the business of the Council

e Use information gained in the course of their duties for their, or another
person’s monetary gain or advantage.

Section 99 of the Crimes Act 1961 defines a member or employee of a local
authority as an official. For the avoidance of doubt and for the purposes of this Act
this means that each elected member of the Council is considered to be an official
of the Council. Section 99 also defines a “bribe” as being “any money, valuable
consideration, office, or employment, or any benefit, whether direct or indirect”.
The words “or indirect” open this definition considerably, e.g. an offer of
employment to a son or a daughter could be construed as amounting to being a
bribe so members need to be aware of their exposure under this Act through other
family members.

Section 105 and 105A provide:-
105. Corruption and bribery of official —

(1)  Every official is liable to imprisonment for a term not exceeding 7 years who,
whether within New Zealand or elsewhere, corruptly accepts or obtains, or agrees or
offers to accept or attempts to obtain, any bribe for himself or any other person in
respect of any act done or omitted, or to be done or omitted, by him in his official
capacity.

(2)  Everyone is liable to imprisonment for a term not exceeding [7 years] who corruptly
gives or offers or agrees to give any bribe to any person with intent to influence any
official in respect of any act or omission by him in his official capacity.

105A. Corrupt use of official information —

Every official is liable to imprisonment for a term not exceeding 7 years who, whether
within New Zealand or elsewhere, corruptly uses [or discloses] any information, acquired
by him in his official capacity, to obtain, directly or indirectly, an advantage or a pecuniary
gain for himself or any other person.

The Act will include a clause that makes these provisions gender neutral. As
elected members are deemed to be “officials” for the purposes of this Act and you
are therefore subject to these penalties if you are found to be in breach of them.
Such a conviction would also have the consequences of loss of office in terms of
Clause 1 of Schedule 7 of the Local Government Act 2002 (which disqualifies a
Member who is convicted of an offence punishable by a term of imprisonment of
two years or more).
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6

SECRET COMMISSIONS ACT 1910

This Act basically establishes offences relating to the giving, receiving or soliciting
of gifts or other consideration as an inducement or reward for doing or forbearing
to do something in relation to the affairs of the Council, or showing or having
shown favour or disfavour to any person in relation to the Council’s affairs or
business (section 4(1)). It applies to elected members and covers any such gifts
given, received or solicited by “any parent, husband, wife, or child of any agent, or to
his partner, clerk, or servant, or (at the agent’s request or suggestion) to any other person”.

The Act makes it an offence for any agent (for the purposes of the Act an elected
member is deemed to be an “Agent” of the Council) (section 16(1)(b)) to accept
gifts without the consent of the principal (the Council), not to disclose a pecuniary
interest in any contract which the agent makes on behalf of the principal, or who
knowingly delivers to their principal a false receipt, invoice, account or other
document in relation to the principal's business. It is an offence to divert, obstruct,
or interfere with the proper course of the affairs or business of the Council, or to
fail to use due diligence in the prosecution of its affairs or business, with intent to
obtain any gift or other consideration from any person interested in the affairs or
business of the Council (section 4(2)).

It also provides that it is an offence for any person to advise a party to enter into a
contract with a third party and to receive gifts or consideration from that third
party as reward for procuring the contract, unless that person is known by the
party to be the agent of that third party. It further provides that the act of aiding or
abetting or in any way facilitating an offence against the Act is itself an offence.

Prosecutions made for offences under this Act require the approval of the
Attorney-General who has the power to decide whether any such prosecution shall
be dealt with as an indictable offence or as one punishable on summary conviction.
If any such offence is treated as an indictable offence penalties for individuals
include up to two years imprisonment or a fine of up to $1,000.00. Such a
conviction would also have the consequences of loss of office in terms of Clause 1
of Schedule 7 of the Local Government Act 2002. For a summary offence the
penalties include a period of up to 3 months imprisonment or a fine of up to
$100.00.

PROTECTED DISCLOSURES ACT 2000 (WHISTLE-BLOWER PROTECTION)

The Protected Disclosures Act 2000 was amended in May 2009 to provide
protection to elected members. Under the Act the definition of an employee of a
public sector organisation (PSO) includes elected members of a local authority.

Under the Act an employee who discloses information about a serious wrongdoing
by the PSO is protected from civil or criminal liability that might arise from such a
disclosure and from retaliatory action against the employee. Serious wrongdoing
under the Act includes unlawful or irregular use of funds or resources, conduct
that risks public health and safety; conduct that risks the maintenance of law;
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conduct that constitutes an offence; and oppressive, improper discriminatory
conduct, gross negligence or gross mismanagement by a public official.

Protection under the Act applies where an employee has information about a
serious wrongdoing; a reasonable belief that the information is true or likely to be
true; the employee wishes to have the matter investigated; and desires protection
under the Act.

The Act requires disclosure by an employee to follow the internal procedures of
the PSO. The Council is required to establish internal procedures to address the
receipt of and dealing with information about serious wrongdoing in or by the
Council. Council has an internal Protected Disclosures Policy and Procedure for
staff.

FINANCIAL MARKETS CONDUCT ACT 2013

The Financial Markets Conduct Act 2013 essentially places elected members in the
same position as company directors whenever the Council offers financial products
(such as an issue of debt or equity securities). Elected members may be personally
liable if documents that are registered under the Act, such as a product disclosure
statement, contain false or misleading statements. Elected members may also be
liable if the requirements of the Act are not met in relation to offers of financial
products.

PUBLIC RECORDS ACT 2005

The Public Records Act’s purpose is to provide a framework to keep central and
local government organisations accountable by ensuring records are full and
accurate, well maintained and accessible. The Public Records Act 2005 provides for
the continuity of the National Archives and the role of the Chief Archivist. The Act
enables accountability by ensuring that full and accurate records of the affairs of
local government are created and maintained. It also provides a framework within
which local authorities create and maintain their records and has a role in
enhancing public confidence in the integrity of local authority records.

The definition of a record includes information, whether in its original form or
otherwise, and is not limited to just written information. The definition also
includes (but is not limited to) a signature, a seal, text, images, sound, speech, or
data in any medium and recorded or stored by any electronic device or process.

In the conduct of their affairs elected members may receive information directly, for
example from constituents. Members will need to consider whether that
information meets the definition of a local authority record and if so will need to
ensure it is included in the Council’s records.
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HEALTH AND SAFETY AT WORK ACT 2015

On 4 April 2016, the Health and Safety at Work Act 2015 came into force. The
HSWA provides a significant change to New Zealand’s current health and safety
legislation and is a response to the scrutiny placed on New Zealand’s health and
safety practices following the Pike River tragedy.

The Act allocates duties to those people who are in the best position to control risks
to health and safety as appropriate to their role in the workplace, and for the
person conducting a business or undertaking (PCBU) (i.e. the Council) to ensure,
as far as is reasonably practicable, the safety of workers and others who may be
impacted by the work the business undertakes.

One of the significant changes is the introduction of “Officers”, who is any person
occupying a position in relation to the business or undertaking, that allows the
person to exercise significant influence over the management of the business or
undertaking.

For the purposes of the HSWA, elected Council members (which include the
Mayor and Councillors but excludes Community Board members) and the Chief
Executive are by default identified as “Officers”. The Council has not resolved that
the Group Managers are also identified as “Officers”.

Officers have obligations of due diligence, which are:

(a) to acquire, and keep up-to-date, knowledge of work health and safety
matters; and

(b) to gain an understanding of the nature of the operations of the business or
undertaking of the PCBU, and generally of the hazards and risks
associated with those operations; and

(c) to ensure that the PCBU has available for use, and uses, appropriate
resources and processes to eliminate or minimise risks to health and safety
from work carried out as part of the conduct of the business or
undertaking; and

(d) to ensure that the PCBU has appropriate processes for receiving and
considering information regarding incidents, hazards, and risks and for
responding in a timely way to that information; and

(e) to ensure that the PCBU has, and implements, processes for complying
with any duty or obligation of the PCBU under this Act; and

(f) to verify the provision and use of the resources and processes referred to
in paragraphs (c) to (e).

The duties of the Officers and of the PCBU are independent of each other. This

means if a PCBU has failed to meet its duty but the Officers exercised due

diligence then they would not be personally liable for the health and safety
failings.
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