Compiled Date | 16/12/2020

File Number | 20.21.40

WEsTLAND

DISTRICT COUNCIL

LGOIMA
When releasing responses to previous LGOIMA requests, names and contact details of individual
requestors will be withheld to protect their privacy.

Information requested by the media, lobby groups, public sector organisations and MPs will always
be published, while information specific to an individual or their property will not generally be
published.

Request from: Janna Sherman — Hokitika Guardian
Information requested: Legal report/opinion for the contiguous rating policy changes/correction
Response from: Simon Bastion, Chief Executive



16 December 2020

Janna Sherman
Reporter
Hokitika Guardian

Via Email:

Dear Janna

Official information request for the legal report/opinion for the contiguous rating policy
changes/correction.

| refer to your official information request dated 27 November 2020 for legal report/opinion
for the contiguous rating policy changes/correction.

You have asked for the following:

1. The legal report/opinion received over the contiguous rating policy
changes/correction.

The legal opinion regarding the contiguous rating policy changes/corrections was
considered and heard in the public excluded section of the Council Meeting. We have
therefore decided to refuse you request for the legal opinion under the following
sections of LGOIMA:

Section 7(2(a) protect the privacy of natural persons, including that of decease natural
persons.

Section 7(2)(g) maintain legal professional privilege
2. A copy of the minutes for the in-committee section of the meeting regarding.

Enclosed is a copy of the report that went to Council and the extract of the Council
minutes pertaining to this report. Names have been redacted under section 7(2)(g) of
LGOIMA to maintain legal professional privilege.

You will find the media release from 26 November 2020 for Relief for Ratepayers using
land as their own here: https://www.westlanddc.govt.nz/media-release-relief-
ratepayers-using-land-their-own

There is no charge in supplying this information to you.

You have the right to seek an investigation and review by the Ombudsman of this decision.
Information about how to make a complaint is available at www.ombudsman.parliament.nz
or freephone 0800 802 602.

Council has adopted a Proactive Release Policy and accordingly may publish LGOIMA
responses on the Council Website at https://www.westlanddc.govt.nz/Igoima-responses.
The collection and use of personal information by the Westland District Council is regulated by




the Privacy Act 2020. Westland District Council's Privacy Statement is available on our website
here

If you wish to discuss this decision with us, please feel free to contact Mary-anne Bell, Senior
Administration Assistant at LGOIMA@westlanddc.govt.nz, 03 756 9091.

Sincerely,

Simon Bastion | Chief Executive
SB/MB
Attachments:

20.21.40 - Extract from Council Minutes
20.21.40 — Report to Council — Adverse possession guideline 2018 — Appendix 3
20.21.40 — Report to Council — Contiguous rating adverse possession confidential report



LGOIMA REFERENCE: 20.21.40 WEST-L—A'ND

DISTRICT COUNCIL

Westland District Council
36 Weld Street

Private Bag 704

Hokitika 7842

Extract from Confidential Council Minutes

Phone 03 756 9010
Fax 03 756 9045

EXTRACT FROM MINUTES OF THE PUBLIC EXCLUDED SECTION OF Email council@westlanddc. govt.niz
THE WESTLAND DISTRICT COUNCIL, HELD IN THE COUNCIL

CHAMBERS, 36 WELD STREET, HOKITIKA AND VIA ZOOM ON

THURSDAY, 26 NOVEMBER 2020 AT THE CONCLUSION OF THE MEETING.

2. REPORTS
e Contiguous Rating Adverse Possession

The Group Manager: Corporate Services spoke to this yeport and advised that the purpose of
the report is to provide Council with informatiori“on the correction of contiguous property
rating.

Moved Deputy Mayor Carruthers, seconded/Cr Neale and Resolved that:

A) The report on contiguous rating, adverse”bossession and draft rates remission policy, adverse
possession be received.

B) Council direct staff to consult on thexdiait rates remission policy, adverse possession through the
long term plan process.

C) Council direct staff to provide a {aractive generic release of the Council decision.

D) Council direct staff to reviewthe corrected rating information database for the ratepayers using
land as their own and write gfi*tkle appropriate rates for the current financial year.

Signed: Date: 8 December 2020
Simon Bastion
Chief Execlitive

Westiand
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Introduction

Requirements and procedures for various types of application for securing
registered title are prescribed under Part 4 of the Land Transfer Act 2017.
This guideline provides commentary on the application process for the
following operations:

e Application for title based on adverse possession
e Application in respect of limited title

Purpose of this guideline

This guideline is to assist individuals understand the statutory requirements and the
processing steps for applications for adverse possession.

References
The following documents are relevant to this guideliney

Land Transfer Act 2017

e Land Transfer Regulations 2018

e Approved Paper Forms for Land Transfer Ac¥2017

e Approved Electronic Forms for Land Transfer Act 2017

e Caveats and Other Stops on Registraticp’suideline 2018
e Requisition Periods Directive 2018

e Recording Memorials on the Register'standard 2018
Interpretation

References in this guideline to pections, parts, subparts and regulations refer to the Land
Transfer Act 2017 unless otheiwise stated.

Terms used in this guidelihexttiat are defined in the Land Transfer Act 2017 have the
meaning given to them in\that Act, unless otherwise stated.

Adverse Possession Guideline Page 2 of 20
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Terms and Definitions

Act

Caveator

Crown Grant

Deposited Plan (DP)

Licensed Cadastral
Surveyor

LT Plan

r, rr or regulation

Regulations
RGL

S, ss or section

Land Transfer Act 2017

means the person claiming the estate or interest to be
protected by the caveat

Documents evidencing land originally owned by the Crown
granted to private owners before records of title and the
current land transfer system. Held at Archives New Zealand

A survey plan deposited under s224 of tite Act

as defined in s4 of the Cadastral SurveyAct 2002

Land Transfer Plan of survey preparad for deposit under
s224.

indicates a regulation/s, in the tand Transfer Regulations
2018 unless otherwise specified

Land Transfer Regulationss\2018
Registrar-General of 2and or delegate

indicates a subsectiér/s or section/s, in the Land Transfer
Act 2017 unless otharwise specified.

Adverse Possession Guideline Page 3 of 20
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1 Application for registered title based on
adverse possession (Subpart 1 of Part 4)

1.1 Making the application

1.1.1 Introduction

Sections 155 to 170 of the Land Transfer Act 2017 set out the priseess under
which a person who is not the registered owner of land but has*heen in possession
for a long time may apply to become the registered owner..J"R€se provisions
replace the regime for acquiring title by adverse possessigiiset out in the Land
Transfer Amendment Act 1963.

To qualify, the land involved must already be registered’under the Land Transfer
Act 2017 and the applicant must have been in adveise possession for a
continuous period of at least 20 years (s 155(1)).

1.1.2 Form and required information

The application must include the basic infarmation required under the regulations
along with evidence, in the form of statu/y declarations, setting out the relevant
facts and circumstances of the applicant’s adverse possession.

The approved application form is set*out in Schedule 1. This form is designed to
accommodate the core informaticri jand additional matters required under the
regulations (see r5 and schedd|z-2).

The application must also iriclude:

e The physical address of the land to which the application relates, if known to
the applicant:

e The full name and address of the following, if known to the applicant:

a) every person who has or may have an estate or interest in any land
#0 which the application relates:

b) every person, other than the applicant, who is an owner or occupier
Of adjoining land.

1.1.3 Establishing at least 20 years continuous
adverse possession

1.1.3.1 Grounds for application

The application must show that the statutory criteria in s155 have been
satisfied. In particular, it must establish that the applicant has been in
continuous possession of the land for a period of not less than 20 years.

Adverse Possession Guideline Page 4 of 20
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The supporting evidence, in the form of statutory declarations, may include
such matters as:

e how the land has been occupied and used over the period of adverse
possession claimed in the application

e any periods of adverse possession by other persons through whom the
applicant is claiming title

e whether the land has been fenced, otherwise enclosed or incorporated
with other adjoining land for the exclusive use of thegapplicant

e any improvements to the land made by the appli¢&id during the period
of adverse possession

« whether the applicant has paid rates or made 4ther payments in
connection with the land

« supporting statutory declarations® from cther persons who have
knowledge of the relevant facts and cir¢u4rnstances

1.1.4 Land not subject to adverse possession

Applications are prohibited in the situationg tescribed in s159, which relate to land
owned by central or local government or(@iaori, land held in trust for a public
purpose, situations of mistaken boundafy, or where land has been occupied in
connection with adjoining land becaugenor a change in the course of a river, creek
or stream.

1.1.5 Disclaimer/or land registered in the name
of dissolyaed company

If the application relates to\!and which is registered in the name of a dissolved
company and vested in the ‘Crown as ownerless property, there are additional
requirements which ntust, be met under s170 before the application may proceed.
This may, for exampig,«involve taking steps to have the Crown disclaim the land.

1.1.6 Extension of time period of occupation -
ificapacity or minors

If a registered owner:
a) is incapacitated at any time during the period of occupation; or
b) a minor

the period of adverse possession occupation may be extended under ss157 or
158.

! Where possible, an independent objective declaration should be provided.

Adverse Possession Guideline Page 5 of 20
LINZG20778 | Published 17 December 2018
Land Information New Zealand © Crown Copyright



% Land Information
__/' New Zealand

Toitd te whenua

1.1.7 Authority for application — who must sign
or certify

An electronic instrument form of application must be executed and certified in the
manner outlined in Regulations 7, 11, 13 and 14 and Schedule 3 of the
Regulations.

An electronic instrument that is certified is, on registration, treated as having
been executed by the parties in column 3 of the table in Schedule 3 (regulation
11) of the Act, so doesn‘t need to be executed as well. The certifying practitioner
acting for the applicant must hold appropriate evidence to suppcdt the
certifications; the evidence as to authority from the applicant intay be either a
letter or an Authority and Identity form.?

A paper instrument form of application must be signed by'&fe applicant and
certified by the applicant or the applicant’s practitioneri(rr/13 and 14 and
Schedule 3 of the Regulations).

1.1.8 Non-compliant Applicat’ons - requisition
and rejection

If the application does not comply with the reauirements of the Act and
Regulations , it may be returned (rejected)~ar retained pending correction
(requisitioned) as provided in s37 (s155(%),).

1.2 RGL Notice of apnlication to registered
owner

If satisfied that the requirements iér establishing adverse possession have been met,
the RGL must give notice of the application to interested parties, adjoining owners,
and by way of public notice, aswarovided for in s161. The notice period prescribed by
regulation is 60 workings days after the day on which the notice is given (r27).

The notice must contain the/following information and accompanying documents as
required by r26 and sanedule 6 of the Regulations:

e a description ofithe land to which the application relates, including its land
registratioN district, the unique identifier of its record of title (if any) and its
physical aquavess (if known)

e the namia of the registered owner

e a statement that a person claiming an estate or interest in land to which the
application relates may, within the prescribed period of 60 working days,
lodge a caveat under section 162 of the Act to prevent the application from
being granted

e the grounds for the application

2 See Authority and Identity Requirements for E-dealing Guideline 2018, terms and definitions “A&I Form”.
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e for a notice given to a person described in s161(1)(b) and (c), a copy of the
application

e for a notice given to a person who it appears to the RGL has or may have an
estate or interest in any land to which the application relates,—

a) a statement that the notice is sent to the person for that reason;
and

b) a description of the estate or interest, including its unique identifier
(if any)

e for a notice given to a person, other than the applicant, wthia is an owner or
occupier of adjoining land,—

a) a statement that the notice is sent to thespgirson for that reason;
and

b) a description of the adjoining land, ingluding the unique identifier
for its record of title (if any).

The RGL may give further notice and specify a furthes'period, if the RGL considers
that giving notice has not been effective or that itus desirable to give further notice of
the application (s161(3)).

Sections 220 (Public Notice), 221 (Giving of @Gtice to persons other than RGL) and
223 (When notices given) also apply.

1.3 Caveat against-application

1.3.1 Who may caveat

A person claiming an estat®oF interest in the land may lodge a caveat preventing
the application from being daranted (s162).

1.3.2 Form of caveat and required information

The caveat must be pn the approved form, and contain the prescribed information
(s162(3)(a)) being the core information (regulation 5), and additional information
(Schedule 2)-“which is "a full description of the basis for the caveat in terms of
sections 16Z(1)and 164 to 167.” A copy of the approved paper form is attached
at Schedulen2¥

The provisions for caveats against dealings set out in sections 144 (144
Withdrawal of caveat against dealings), 146-148 (146 Second caveat against
dealings may not be lodged, 147 Registrar not required to verify entitlement to
lodge caveat against dealings, 148 Compensation for lodging of improper caveat
against dealings) apply to the caveat against the application (s162(4)). For further
information see the Caveats and Other Stops on Registration Guideline 2018 and
the Requisition Periods Directive 2018.

3 See Approved Paper forms for the Land Transfer Act 2017 or Approved electronic forms for the Land Transfer
Act 2017 (pursuant to s227(1)(4)) for copies of both the electronic and paper forms.
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1.3.3 RGL Notice to Applicant of Caveat

The Registrar must give notice to the applicant of the lodging of a caveat
preventing an application from being granted (s163).

1.3.4 RGL Notice to Caveator to establish claim

For the purposes of ss165(2) and 167(3), the RGL will give notice to the Caveator
to:

a) establish the claim and become registered as owner ofithé estate or
interest; or

b) satisfy the RGL that the claim is valid but that it isfof such a nature that it
is not capable of being converted into a registered, estate or interest.

The notice shall be given at the address in the caveat, in. the manner described in
s221 of the Act, and specify the prescribed period within which a person may give
notice to the RGL, which is 60 working days (regulation 27) after the date on
which the notice is given*.

1.3.5 RGL Notice to Applicant to consent to
caveator interest

For the purposes of ss166(2) (and 167£5.{(p)) and 167(7)(b) the RGL will give
notice to the Applicant of any caveatssagainst the application, at the address given
in the application, in the manner degsribed in s221 of the Act, and specify the
prescribed period within which a person may give notice to the RGL, which is 60
working days (regulation 27) aftéf the day on which the notice is given,® that
they agree to their title being én&de subject to the estate or interest of the
caveator and any estate or interest through or under which the caveator derives
title.

1.3.6 Subseguent processes based on nature of
caveator
The four alternative processes for responding to caveats set out in the Act may

initially appear_soméwhat complex, but they reflect the nature of the estate or
interest beingclaimed by the caveator. If the RGL receives a caveat from:

a) a registered (legal) freehold owner, that owner’s rights defeat the
appiicants and the RGL must refuse the application for adverse possession;

b) an unregistered (beneficial/equitable) freehold owner, it can only
defeat the applicants rights if they either prove their entitlement and
become the registered freehold owner, or satisfy the RGL that they can’t
(but that their claim is valid). Accordingly, the RGL must give the caveator
notice to establish their claim - if the caveator doesn’t, the caveat lapses;

4 A notice is given to a person at the time set out in s223 of the Act.

5 A notice is given to a person at the time set out in s223 of the Act.
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c) a registered (legal) owner of an interest /ess than the freehold they
do not have to establish their claim as it is already registered. Accordingly,
if the RGL receives a caveat from that type of caveator, the RGL must give
notice to the Applicant that they may agree to their title being subject to
the caveator’s estate or interest. If the applicant does not so agree, the
RGL must refuse the application for adverse possession; and

d) an unregistered (beneficial/equitable) owner of an interest less than
the freehold it must be dealt with in a manner that combines the
previous 2 processes - the caveator must be given notice to establish their
claim, and if so, the applicant must be given notice thattthey may agree to
their title being subject to the caveator’s estate or intelest.

These processes are listed separately below, with section/€ferences, for ease of
reference.

1.3.6.1 Caveat by registered freehold.owner (s164) -
Application refused

The RGL must refuse an application for adyerse possession if a caveat has
been lodged by the registered owner of the.freehold estates described in
s164.

1.3.6.2 Caveat by beneficial/or equitable freehold owner
(s165) — Notice and’/caveat lapses or application
refused

a) RGL Notice to Caveator

The RGL will give notice to¥a caveator who claims an estate or interest
described in s165(1), réquiring the caveator within 60 working days
(regulation 27) after tive day on which the notice is given®, to:

i establish the claim and become registered as owner; or

ii. satisfv thd RGL that the claim is valid but incapable of conversion to
a registiered estate

(s165(2)).
b) Whencaveat lapses

If theteaveator does not establish (a)(i) or (ii) within the time period, the
cavearwill lapse and the RGL will note that on the Register, in accordance
with the Recording Memorials on the Register Standard 2018. The RGL will
then proceed with registering the applicant as owner in accordance with s168
and 169 of the Act.

c¢) When application refused

6 A notice is given to a person at the time set out in s223 of the Act.
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If the caveator establishes (a)(i) or (ii) within the time period, the RGL will
refuse the application.

1.3.6.3 Caveat by registered or noted entitled owner of
other estate or interest (s166)

a) RGL Notice to Applicant

The RGL will, if satisfied a caveat meets the requirements of s166(1), give
notice to the Applicant for adverse possession, that the applicant may agree
to their title being made subject to the caveator’s interest as described in
s166(2).

b) When caveat lapses & Application subject to/caveator’s interest
granted

If the Applicant gives notice of agreement within the"time period described in
the notice referred to in a) above, the RGL will:

i. lapse the caveat and note that.o% ihe Register in accordance
with the Recording Memorials Gnjthe Register Standard 2018;
and

ii. create a record of title fer the applicant subject to the caveator’s
interests, in the manner'set out in s168, and cancel any
previous record of titlelin'the manner set out in s169.

c) When application refused

If the Applicant does not give ingtice of agreement the RGL will refuse the
application.

1.3.6.4 Caveat by(other person entitled to other estate or
interest

a) RGL Notice tn Applicant for agreement to title subject to caveat
(s167(1) & (2))

The RGL will, -t sztisfied a caveat meets the requirements of s167(1) and (2),
give notice to the Applicant for adverse possession, that the applicant may
agree to their title being made subject to the caveat as evidence of the
caveatorsieldim s167(7).

b) RSL.notice to caveator (s167(3))

The RGL will give notice to a caveator who claims an estate or interest
described in s167(1), requiring the caveator, within 60 working days after the
day on which the notice is given’, to:

i. establish the claim and become registered as owner of the
estate or interest (s167(3)(a)); or

7 A notice is given to a person at the time set out in s223 of the Act.
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ii. satisfy the RGL that the claim is valid but incapable of
conversion to a registered estate (s167(3)(b)).

c) When caveat lapses (s167(4))

If the caveator does not establish (b)(i) or (ii) within the time period, the RGL
will lapse the caveat and note that on the Register, in accordance with the
Recording Memorials on the Register Standard 2018. The RGL will then
proceed with registering the applicant as owner in accordance with s168 and
169 of the Act.

d) When caveat doesn’t lapse (s167(5))

If the caveator establishes the claim and becomes the wegistered as owner of
the estate or interest ((b)(i)) within the time period, {he, caveat doesn't lapse,
and s166 (Caveat of registered owner of, or person-n&téd as entitled to, other
estate or interest) applies in accordance with s167¢{5)/b).

e) When caveat doesn’t lapse (s167(6) & (7))

If the Applicant satisfies the RGL that the claiixis valid but incapable of
conversion into a registered estate or interest{(b)(ii)) within the time
period, the caveat doesn’t lapse, the RGL st give notice to the Applicant
for adverse possession that the applicant niay give notice to the RGL within
60 working days after the day on whicCia the notice is given that they agree to
their title being made subject to the caveat as evidence of the caveator’s
claim (s167(7)).

1.2.1.8 (a) and (b) above apply ta the notice from the RGL and by the
applicant.

If the applicant gives notiggywithin the time period, the RGL will create a
record of title for the appiidant subject to the caveat, in the manner set out in
s167(8) and 168, and gancel any previous title in the manner set out in s169.

f) When application/srefused

If the Applicant does not give notice of agreement within the time period, the
RGL will refuse theldpplication for adverse possession (s167(9)).
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2 Application for (title to) land in a Limited
Record of Title

2.1 Making the Application

2.1.1 Introduction

These applications under s204 title typically arise (althougtinvaet always) in the
context of an application for removal as to limitations under‘sections 201 and 202
of the Act where the applicant is the adjoining owner in-adverse possession of
some of the land.

There are however two bases for the claim of title adverse to the registered owner
under this section, namely, either a claim:

e by way of adverse possession as agains! the title of the registered
owner that commenced before a limited certificate of title was issued
for the land; or

e Under a title that appears from.the RGL’s minutes to exist or possibly
exist.

$204(1).

The key criteria for applications under s204, is that anyone who at the time land
was compulsorily brought undentize Act and the first title issued:

e occupied land adyersely to the registered owner; or

e owned land undeitany title, the existence, or probably existence of
which, is setyaut«dn the RGL's minutes (except for the documentary
owner recorded’in the Deeds system)

may apply for title iTthey can demonstrate rightful entitlement to it. This is
because they are/protected from having time run against them by virtue of the
(now) Limitation AcY 2010.

An adverse gecuplier of land in a limited title whose possession commenced after
the issue of the first limited title should make an application under s155.

The appiieation is made under subpart 2 of part 4 (Applications to bring land
under Act) and that subpart applies with all necessary modifications (s204(2)).

2.1.2 Form and required information

The application must be on the approved form, and contain the core and
additional information and accompanying documents described in r5 and Schedule
2 of the Regulations.

The Additional information is:
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e The physical address of the land to which the application relates, if
known to the applicant:

e The full name and address of the following, if known to the applicant:
a) every person who has an estate or interest in the land:

b) every person, other than the applicant, who is an occupier of the
land or an owner or occupier of adjoining land.

The Accompanying information is:

Evidence that establishes that the application compliesswith subpart 2 of
Part 4 of the Act (Applications to bring land under Aci-=\See sections 171
and 172 of the Act, as applied by section 204(2) and™“3).

In addition, as the application is made under subpart 2/f.Gart 4 (Applications to
bring land under Act) and that subpart applies with all megessary modifications
(s204(2)), the Applicant must provide the following additional information (which
is prescribed for applications under that part):

e The physical address of the land to whicivthe application relates, if
known to the applicant:

e The full name and address of the fallowing, if known to the applicant:

a) every person who has ervwiay have an estate or interest in the
land:

b) every person, other thian the applicant, who is an occupier of the
land or an owner of Joccupier of adjoining land.

The other requirement for subpari-z applications that the applicant provide “a full
description of the basis for thesépplication, including which paragraph of section
172(1) of the Act the applicaint claims applies” does not need to be repeated here,
as the application is basedwii=5204(1) which already requires a full description of
the basis for the applicatior.

2.1.3 Survey requirements

Applicants must provide with their application an LT survey plan suitable for
deposit in accordanie with the usual requirement in s224 of the Act.

2.1.4 Process

If the applitant is the registered owner of land adjoining the claimed land, subpart
2 of Part 4 applies (Applications to bring land under the Act) with the
modifications set out in s204(3), namely, that there is no requirement for public
notice under s173(1)(a), and the RGL is not required to give notice to any person
who has given written consent under s173(1).

We note the time periods applicable to subpart 2 part 4 notices for a person to
lodge caveat preventing land being brought under Act (s173(1)) is 40 working
days (regulation 27).
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Schedule 1: Application for record of title
based on adverse possession

This approved format may be used for paper lodgement under the Land Transfer Act 2017

Form 37

Application for record of title based on adverse possession

(Section 155 Land Transfer Act 2017)

Land District

Record of Title (unique identifier) All/part Area/description of part

Applicant name Surname(s) must/De underlined.

Full address of applicant for senuice of notices

State any address, present or past,
Physical address ct'iand to which the application known to applicant.
relates (if known'to'the applicant) Surname(s) must be underlined.

Full name and address of every person who has or may have an estate

or interest in the land. And every person who is an owner or occupier >U/Mame(s) must

of adjoining land (if known to the applicant) be underlined.
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Application Insert *the number of years and **date when possessiairbegan.

The Applicant applies to the Registrar for the issue to the Applicant of a Record of Title under the
Land Transfer Act 2017 for an estate in fee simple in the land destribed above,

on the ground that the Applicant has been in continuous possession,
of the land, or that part of the land, described above,xfor a period of * years/from ** to
the date of this application.

Evidence to support this application is set out below!

Continue in agdditional Annexure Schedule(s) if required.
Particulars of possession

Period of personal possessionylhere state period and dates].

2 Periods of prior possessicn claimed [here state also the identity and, where applicable, the
relationship and date of death\sf the persons through or under whom the applicant claims, and
the manner in which possession was acquired by the applicant and by the persons through or
under whom the applican claims].

3 Manner of occupation [here state as fully as is known or can be ascertained the nature of the
occupation of ali\pegsons concerned, eg, whether it has been continuous or broken, exclusive
or divided, undisputed or by whom disputed, etc].

4 1Is land fenced? [here state all information available regarding the fences, eg, age, extent, by
whom erected, etc].

5 Have any payments by way of rent or otherwise been made or claimed? [here give full
particulars as to amount, dates of payment, names of payees or claimants, reason for
payments, etc].
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Give details of anything supporting claim, eg, documentary evidence, receipts
Evidence to

support
apgﬁcation neighbours. Continue in additional Annexure Schedule(s) if required.

for purchase money, payment of rates and other expenses, evidence of

The following evidence supporting the claim accompanies this Application:

1 Purposes for which land has been used [here cover the whoi'e period if possible].

2 Improvements [here state what improvements are on the l&pd and whether they were
effected before or since the commencement of the periad of adverse possession].

3 Acknowledgement [here state whether or not the applicant or any of the applicant’s
predecessors in possession or their agents ever acknowledge or acknowledged the title of
the registered owner of the land and, if so, whendarid in what form].

4 Incapacity of registered owner [here state~any knowledge or evidence available to
establish that the registered owner of everyjestate or interest in the land is not suffering
under any disability of infancy or unsoun@sess of mind].®

5 Definition of Land [include with this@pplication a certificate by a licenced cadastral

surveyor that the occupation boun@asies or any that exist, coincide with the title
boundaries. Alternatively if thig,garimot be given, a survey plan suitable for deposit under
6 section 224 LTA 2017.°

Statutory Declarations [actach as Annexure Schedules statutory declaration(s) of
person(s) of good repxte, having long-standing knowledge of the land].

Annexure Schedule 1

Statutory declaration

Insert names and addresses where indicated.

I,
of

8 Section 157 LTA 2017.
° Section 156(2) LTA 2017.
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andI,
of

solemnly and sincerely declare that:
1 I am/we are the applicant in the above application.

2 I am/we apply to issue a record of title based on adverse possession pursuant to section
155 of the Land Transfer Act 2017

3 I/we confirm record of title * has been created for the land subject va this adverse
possession application [or a Crown grant has been registered updentne Land Transfer Act
1952].

4

I/we confirm I/we have been in adverse possession of the lang for a continuous period of
not less than 20 years [being include term] and continue.le, be in adverse possession of the
5 land.

I/we confirm this application is not prohibited by séetion 159 of the Land Transfer Act 2017.

6 To the best of my/our knowledge and belief, all‘the statements made in the application are
true and complete.

7 I am/we are not in possession of any information not disclosed in the application, which
would be adverse to the Registrar grenting it.

AND I/we make this declaration conscientiously believing the same to be true by virtue of
the Oaths and Declarations Act 195%

DECLARED at )
this day of 20 )
before me: )
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Schedule 2: Caveat against Application

This approved format may be used for paper lodgement under the Land Transfer Act 2017

Form 40

Caveat against bringing land under the Land Transfar Act 2017

(Section 174 Land Transfer Act 2017)

Land registration district

Description of land to be brought under the Act'®

Application number
(Include the reference number of the applicaiien seeking to bring land under the Act as stated in
the notice)

Caveator Surname(s) name to be underlined.

Estate or interesv.cicimed and grounds for claim
(Including a full description of the basis for the caveat in terms of s174(1)(a) or (b) of the Act)

10 A title is required to be “affected” for the purposes of e-dealing lodgement. If no title exists then the pre-
allocated title reference can be used. This can be obtained from the notice received by the caveator, or the new
plan of survey.
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Notice

Take notice that the Caveator forbids the bringing of the above lang”under the provisions of
the Land Transfer Act 2017 until this caveat is withdrawn by the Caveatu;“or removed by order of
the High Court, or until the same has lapsed under the provisions of $action 177 of the Act.?

Address for service of Caveator

2 Section 177 of the Act provides that this Caveat will be deemed to have lapsed 60 working days after receipt
by the Registrar unless, within that time, the caveator has given written notice to the Registrar that court
proceedings have been taken to establish title to the estate or interest claimed.
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Schedule 3: Process Map for s155 Adverse
Possession

Make initial
assessment of
application

RGL receives application for title
based on adverse possession
under s 155

Consider any information the
applicant has supplied relating to
‘incapacity of registered owner’

(5 157), or whether during the period
of adverse possession the registered

Consider whether ss 170(3) - (5)

apply, ie, if a person intends to
commence proceedings to become |
the registered owner or restoregffe

Would the possession
have entitled the person to
apply if the land were not

owner was a minor company subject to the Act
(s 158) (s 155(1)(c))?

) Does

application contain
prescribed information (s 155(3))?
Ie on approved form, and with the
core and additional information

and accompanying
documents described
in Regulations?

Is there a record of title
for land under application
(s 155(1)(a))?

Does the .

applicant established
at least 20 years ongoing
adverse possession
(s 155(1)(b))?

Is the application
in respect of any
prohibited situation
described
i 1592

application relate tgy
land of a dissolved
company and neither of
the conditiofSin

< 170(Qapriial

Are survey requirements
established (s 156(2))?

Reject or requisition
application

Caveator
establishes
claim, becomes registered
owner of estate or otherwise Al \ciently evinced by than freehold
: - d establish claim . A
satisfies Registrar claim G 1670) register? (s 167(2)) (beneficial interest)
is valid (s 167(3) (s167

Caveat by person

RGL gives notice with an interest less

Eljtate of caveator
to caveator to

Caveat(s) received and
compliant?
S Caveat by person
) ) with an interest
RGL gives 60 working less than freehold
days noticeto (legalinterest)
to caveator's interest Applicant to consent (s 166)
within specified to caveator’s estate or
] interest (s 166(2))

Applicant
a Lapse caveatand register agrees to title subject
3 applicant as owner of

freehold estate (s 168)

5 Caveat by person
a Caveator' » .
establishes! e . with a freehold Is it necessary or
ives notice to i ici " . .
claim, becomes regijtfted 8 tor & interest (beneficial desirable to give notice
CILERD) interest) again?

owner of estate or othérwise i i
establish claim
satisfies Wgistrar cldm (516502)) (s 165) (s 161(3))

isvalll (S9gs(2)
{a) or (b))

RGL gives notice in the
recommended formin
Schedule 2 of guideline
of application to
registered owner
(s161(1))

Caveat lapses RNl

Caveat by a person who
has a freehold interest
which s registered
(s 164)

Refuse application

C)V
&
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Confidential
Report to Council

DATE:

TO:

FROM:

)
WESsTLAND

DISTRICT COUNCIL |
26 November 2020

Mayor and Councillors

Group Manager, Corporate Services

CONTIGUOUS RATING ADVERSE POSSESSION

7(2)(a)

Protect the privacy of natural persons, including that ofideceased natural persons; or

7(2)(g)

Maintain legal professional privilege; or

1. Summary

1.1.

1.2.

1.3.

1.4.

The purpose of this report is to provide Council wigh information on the correction of contiguous property
rating.

This issue arises from the incorrect apgiization of contiguous rating under both the Local Government
(Rating) Act 2002 and Councils own rateswemissions policy.

Council seeks to meet its obligatioris)tnder the Local Government Act 2002 and the achievement of the
District Vision adopted by the Caunci! in May 2018, which are set out in the Long Term Plan 2018-28. Refer
page 2 of the agenda.

This report concludes by resommending that Council;

1.4.1 = receive the report oA Contiguous rating and draft remission policy, and

1.4.2 direct staff to/consult on the draft rates remission policy through the long term plan process, and

1.4.3 provide a preactive generic release of the decision to the community subject to the privacy act,
and

1.4.4 that councindirect staff to review the corrected RID for the ratepayers using land as their own and
write off the appropriate rates for the current financial year.

2. Background

2.1.

2.2,

2.3.

Council staff are continuously reviewing the Westland District Council Rating Information Database (RID)
for incorrect or inconsistent rating treatment of the districts rating units.

Historically there have been many inconsistencies with the RID which takes significant time to review and
correct.

Council has a duty under the Local Government (Rating) Act 2002 (LGRA) s 40 to review and correct any
errors and deficiencies in the RID.



2.4. While undertaking a review of the RID Council rating staff found inconsistencies in some areas where some
rating units have been treated incorrectly as contiguous. The RID has been amended and the ratepayers
were informed well before the new financial year of the impact of this change. Some ratepayers responded
immediately and worked with Council on a way forward.

2.5. Some ratepayers have now realised the impact and have responded by contacting Councillors in order to
reverse the decisions.

2.6. Itis important for Councillors to understand best practice and Local Government advice when considering

the fairness of rates and application of remissions.

2.6.1 Whatis the overall objective (not just to make things easier)

2.6.2 Avoid one-off decisions

2.6.3  Should be generic

2.6.4 Remember that rates are akin to a tax and decisions should be.frade around that fundamental
principle

2.6.5 Do not give a remission if there is not an adopted policy in{plave (per the Local Government Act
2002 (LGA) s102 and s109)

3. Current Situation

3.1. Council staff sort a legal opinion from_on caimplex matters that have been challenged by
a few ratepayers that have been impacted by the correctiari of the RID and treatment of the rating units.
Attached as Appendix 1. Note that this legal opinion.is not to be shared.

3.2. The challenge was based on Councilsinterpretation «f'the LGRA s20a and Councils Rates Remission Policy.
3.2.1 “Owned by the same persons or person”
3.2.2 “Owner”

3.3 Three matters of advice were requested;

3.3.1 Isthe interpretation of s20a cori=4(?

3.3.2 Is the council correct that s2Qa~does not apply where 5 rating units are each separately owned by
a person, the persons spouse;~or a company of which the person or their spouse are the sole
shareholders?

3.3.3 Is the council correct that $20a does not apply where the ratepayer has, in addition to the rating
units for which he is cleatly the owner, used contiguous, abandoned land and paid the rates for this
land over a number(©fwvears?

3.4 The legal opinion has determined that Council’s interpretation is correct on all points and that rating
treatment is correct.

3.5 It is however noted, that some ratepayers have been rated incorrectly for many years and face large
increases in rates-how that the rating treatment has been amended. There is no desire to request back
payment of rates where remissions have been applied incorrectly.

3.6 The legal opinion mentions possible remissions for those seeking to obtain land under adverse possession,
staff requested that _ prepare a draft rates remission policy to address ratepayers
undergoing the adverse possession process, attached as Appendix 2.

3.7 Adverse possession can be legally applied for after 20 years, to do so requires the conditions under the
Land Transfer Act 2017 to be met. The guidelines are attached as Appendix 3.

3.8 To be fair to ratepayers that are considering applying for adverse possession, it is suggested that the rates
remission policy, adverse possession applies to ratepayers from 5 years or more until 30 June after the 21°



year which will allow at least 1 year for ratepayers to legally apply and transfer the property. Ratepayers
that have not been through the legal process at that time would then be fully rated. This is to ensure fair
treatment to all ratepayers.

3.9 Under the LGA a rates remission policy must be consulted on using consultation process under LGA s82.

3.10 No other rates remission policy has been considered as this is adequately covered under the LGRA s20 and
Councils current contiguous rates remission policy. This is because the legal opinion states that ratepayers
that have titles with different names generally do this because they get another benefit from doing so. To
apply another remission on top of this would be unfair to all ratepayers that will then subsidise the
remissions.

If these ratepayers do not feel they are getting another benefit then there is no reason why they should
not undertake the process to change names on all titles to be consistent, tien-either the LGRA s20 or
Councils current contiguous rates remission policy would apply.

3.11 It is important that Councillors understand that any remissions that Coynci! apply will increase the amount
rated on all ratepayers, this is because there is still a rates requiremeiit arid any remissions are subsidised
by other ratepayers.

3.12 Ratepayers must take some responsibility to ensure that they dre adhering with the law and not expect
that just because something applied previously that it would conjinue to do so. They do need to consider
whether they require changes to the legal titles in different harnes or through LGRA s20 or Councils rates
remission policy on contiguous ownership. Perhaps amalgamating titles is also an option.

Options

4.1. Option 1: Council receives the report on Contigu@ws rating and directs staff to consult on the draft rates
remission policy through the long term plan proc:eys. Directs staff to provide a proactive generic release of
the decision on a way forward. Write of the_copropriate rates for ratepayers using the land as their own
for the current year.

4.2. Option 2: Council determine another colrse of action.

Risk Analysis

5.1. Risk has been considered and tire fellowing risks have been identified. There is possibility that Councils

decision-would not be accepteajand legal action sort, this is low risk as Council is adhering to the law and
is proactively considering a solution to assist ratepayers that have been affected.
The subject is contentious.and’has been reported widely through the local press with possible impacts to
Councils reputation, howev/ this is mitigated as Council is considering a solution and provided Council
direct staff to provide @ proactive generic release on the decision should mitigate this risk further. However
staff and Councillorsiitistensure they do not discuss individual ratepayers publicly or with other ratepayers
as this could breach the Privacy Act 2017.

Health and Safety
6.1. Health and Safety has been considered and no items have been identified.
Significance and Engagement

7.1. The level of significance has been assessed as being not significant as the report is administrative in nature
and relates to operational matters.

7.2. No public consultation is considered necessary, however the subject of contiguous rating has been
contentious therefore a proactive release of the decision should be made by Council staff after the meeting
not including any ratepayer names subject to the privacy act.



8. Assessment of Options (including Financial Considerations)

8.1. Option 1; The draft rates remission policy, adverse possession has been prepared by
who are considered the top rating lawyers in New Zealand. The policy assists those ratepayers that are
legally entitled to apply for registered ownership of land that they have been using as their own and have
not yet achieved the conditions to apply for adverse possession at this time. The remissions applied would
be the same remissions as that under LGRA s20 and Councils rates remission policy for contiguous
ownership.
8.1.1 Uniform Annual General Charge
8.1.2 Community Rate
8.1.3 Tourism Rate

8.2. The following financial implications have been identified. The draft rates.yremission policy must be
consulted on and therefore rates cannot be remitted for this current yeas, nawever Council couldagree to
write off the applicable rates for this current year. This will have a finajicia! impact on Council by reducing
the revenue that Council will receive from rates this current year. In-futate years the remission would be
applied before the rates strike which means that the rates requirement/will be subsidised by all ratepayers
and will not impact Council rates revenue.

8.3. Option 2; Council can determine another course of action, however further legal advice may be required
to ensure that the action is legal and will not open Councif\ui to judicial review, there will be financial
implications to this direction for the cost of further legal alvice.

Dependent on what the course of action is; further financial implications cannot be determined at this
time.

9. Preferred Option(s) and Reasons

9.1. The preferred option is Option 1, this will assi&¥ 1atepayers going through the adverse possession process
by treating then similarly to other contiguoay Gwners until they are eligible to legally take ownership.
Council will continue to be legally rating/the broperties under the LGRA.

10. Recommendation(s)

10.1. That the report on contiguougwrating, adverse possession and draft rates remission policy, adverse
possession be received.

10.2. That Council direct staff to.consult on the draft rates remission policy, adverse possession through the
long term plan process.

10.3. That Council direct staff to\rrovide a proactive generic release of the Council decision.

10.4. That Council direct staff to review the corrected RID for the ratepayers using land as their own and write
off the appropriate rates for the current financial year.

Lesley Crichton
Group Manager, Corporate Services

Appendix 1: Legal opinion,_

Appendix 2: Draft Rates Remission Policy, adverse possession
Appendix 3: Adverse possession guidelines



